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settle this disputed point in line with reason and authority by 
approving the holding of the District Court of Appeal for all 
cases of adverse possession, whether of overlapping boundaries 
or not. 

S. M. A. 



Bankruptcy: Qualified Judgment Against Bankrupt: 
Liability of Surety on Bond to Release Attachment on 
Property of Bankrupt. — An adjudication and discharge in bank- 
ruptcy, when pleaded, is an effectual bar to an action against the 
bankrupt, provided the claim upon which the action Is founded is 
one provable in the bankruptcy proceeding. 1 To this rule there 
are a few exceptions which are enumerated in the Act. 2 The dis- 
charge, however, will not alter "the liability of a person who is a 
co-debtor with, or grantor, or in any manner a surety for a bank- 
rupt." 3 But what if the surety conditions his liability upon the 
recovery of a judgment against the principal obligor? 

In Tormey v. Miller* a bond was given to release an attach- 
ment. The liability of the sureties was conditioned upon the 
recovery of a judgment by the plaintiff. Within four months 
after the attachment was so released the defendant was adjudicated 
a bankrupt and was thereafter given his discharge. This discharge 
the bankrupt set up by way of supplemental answer as a bar to 
the action. The District Court of Appeal held that the plaintiff 
was, for the purpose of enforcing the liability of the surety, en- 
titled to a qualified judgment against the defendant with a per- 
petual stay of execution. 

It is well established that where the attachment has been levied 
more than four months prior to the bankruptcy, it is not invali- 
dated by the adjudication, 5 and a special judgment may be had 
against the bankrupt in order to enforce the obligation of the 
sureties. 6 This is obviously correct, for had the attachment 
been continued it would have been unaffected by bankruptcy, and 

1 Williams v. U. S. Fidelity Co. (1915), 236 U. S. 549, 59 L. Ed. 713, 
35 Sup. Ct. Rep. 289; Nelson v. Petterson (1907), 229 111. 240, 82 N. E. 229; 
Wood v. Carr (1903), 115 Ky. 303, 73 S. W. 762; Bankruptcy Act, § 17a, 
30 Stats, at L. 544. 

2 Bankruptcy Act, § 17a, subds. 1-4, 30 Stats, at L. 544. 

3 Bankruptcy Act, §16a, 30 Stats, at L. 544; Aliendroth v. Van Dolsen 
(1888), 131 U. S. 66, 33 L. Ed. 57, 9 Sup. Ct. Rep. 619. 

* (Sept. 19, 1916), 23 Cal. App. Dec. 429, 160 Pac. 858. 

* Globe Bank etc. Co. v. Martin (1915), 236 U. S. 288, 59 L. Ed. 583, 
35 Sup. Ct. Rep. 377; Bankruptcy Act, §67, subd. f, 30 Stats, at L. 544. 

6 Hill v. Harding (1888), 130 U. S. 699, 32 L. Ed. 1083, 9 Sup. Ct. Rep. 
725; Bank of Commerce v. Elliott (1901), 109 Wis. 648, 85 N. W. 417; U. S. 
Wind Engine & Pump Co. v. North Penn Iron Co. (1910), 227 Pa. St. 262, 
75 Atl. 1094; Smith v. Lacey (1905), 86 Miss. 295, 38 So. 311; Rosenthal v. 
Nove (1900), 175 Mass. 559, 56 N. E. 884; Holladay v. Hare (1886), 69 
Cal. 515, 11 Pac. 28. 
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the bond having taken its place should be similarly unaffected. 
Where, however, the attachment is levied within four months 
prior to the filing of the petition in bankruptcy, the attachment is 
automatically rendered void by the adjudication. Should not there- 
fore the bond which takes the place of the attachment be simi- 
larly rendered void? 

Many federal and the majority of the state courts so hold, and 
the view is supported by strong considerations. 7 The purpose of 
an attachment bond is to release the attached property, which 
property is to be returned in the event of a judgment against the 
defendants. What is sought to be gained by the attachment bond 
is security equal in value to the lien on the attached property. 
If that lien through subsequent bankruptcy is voided and ren- 
dered valueless, should not the attachment bond also fall? 

In California 8 a different rule obtains, as is evidenced by the 
principal case 9 holding it immaterial that the attachment lien was 
created within four months prior to the bankruptcy proceedings. 
This rule is based on the argument that the attachment having 
been dissolved before the bankruptcy proceedings were begun, 
there was no attachment upon which the bankruptcy proceedings 
could operate, and the attachment bond being supported by a good 
consideration, is unaffected by the adjudication of bankruptcy and 
is therefore binding upon the sureties. 

It may be worthy of note that the court in its opinion cited 
section 67c of the Bankruptcy Act, instead of section 6jl, and 
was perhaps influenced in its decision by this section. 

A. I. D. 

Constitutional Law: Actions to Determine Title: No- 
tice. — In ordinary actions notice and an opportunity to be heard 
are essential to due process of law within the meaning of the con- 
stitutional provision, "nor shall any State deprive any person of 
property, without due process of law." 1 But there are different 
forms of notice, and such forms are of varying degrees of ef- 
fectiveness. Notice may be actual or constructive; constructive 

o„,J C ?i!l er ' Batlkru P tc y (5th ed.), pp. 199, 200; Brandenburg, Bankruptcy, 
§415; Khpstein & Co. v. Allen-Miles Co. (190S), 136 Fed. 385; Stull v 
Beddeo (1907), 78 Neb. 119, 112 N. W. 315; Crook Horner Co. v. Gilpin 
(1910), 112 Md. 1, 75 Atl. 1049; Windisch-Mulhauser Brewing Co. v. Simms 
(1911), 129 La. 134, 55 So. 739. 

8 Rosenthal v. Perkins (1898), 123 Cal. 240, 55 Pac. 804; S. F. Sulphur 
£r°^ v - ^ etna Indem - Co. (1909), 11 Cal. App. 695, 106 P.ac. Ill; cf. also 

^ cC ?lV,nL V -^i len (1880) ' 82 N - Y - lH > Kin S v - WiU J- B1 °ck Amusement 
Co. (1908), 126 App. Div. 48, 111 N. Y. Supp. 102. 

9 Supra, n. 4. 

1 V. S. Const., Amend. XIV; Ballard v. Hunter (1907), 204 U S 241 
oL tt o %k ?Z? U £ Ct Rep - 261 ' ° choa v - Hernandez y Morales (1913)! 
W TT I 497 5 L L T E L U ?L 33 i? n £- C V ReP - 1033: Sim °° V - Craft !901 

182 U. S. 427, 45 L. Ed. 1165, 21 Sup. Ct. Rep. 836. 



